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This paper is an initial and exploratory exercise on the ways in which analysis of competition
and regulation to assure effective competition, are affected by the presence of substantial
informality, using street vending as an example. Competition may be viewed as an instrument
for increasing welfare through static and dynamic efficiency, or to specifically increase welfare
through the prevention of exploitation of market participants (especially consumers) by firms
with market power. This paper suggests that a perspective of constitutional economics is useful
in realigning economic development models with the empirical realities of the entrepreneurs in
our midst, our constitutional order, and the real demands of our customers as citizens. The
goals of such law and policy realignments could be based on broad constitutional-economic
goals such as: ensuring equitable access to public space for street vending; promoting economic
activity and employment through street vending, and using street vending as a tool to advance
related citywide planning goals.

This paper is an initial and exploratory exercise on the ways in which analysis of competition
and regulation to assure effective competition, are affected by the presence of substantial
informality. The first section argues that given the high levels of informality in the Indian
economy, policy discourse around competition needs to explicitly engage with this aspect. The
legal nature of street vending, prevalent negative attitudes towards street vending, and the
promise of constitutionally-informed competition law and policy are discussed in section two.
Focusing on a particular micro-segment of the informal economy — street food vending - the
concluding section suggests that street foods add immense value to the global city and its
inhabitants, and regulatory frameworks require a reassessment in light of forward looking
approaches to constitutional economics, competition and market regulation.

1. The economy, informality and competition:

In practically every sector of the Indian economy, there is a 'formal' and 'informal' segment. The
definition of informality and the informal segment varies with the context and method of analysis
— in general, informal economic activities are characterized by small scale and few workers,
limited capital, reduced or no taxation and reporting requirements, and limited access to normal
credit, social security, and legal services and benefits.' This informal segment ranges from almost
100 per cent in agriculture (with the exception of plantations and contract farming in the case of
some vegetables like tomatoes, other cultivation is informal) to significant shares in sectors like
construction, education, health and finance.! The overall contribution to the GDP of the informal
segment is available from the National Accounts and is roughly 40 per cent.”



Informal workers in agriculture, manufacturing and services constitute about 90 per cent of
India’s working population.” Moreover, this informal segment has neither disappeared nor been
displaced despite economic growth. On the contrary, new employment in the organised sector is
increasingly informal.” There is no reason to expect that the size of the informal sector will
reduce substantially in the foreseeable future.” It cannot be over-emphasized that no single
typology defines the relationship between the formal and informal segments of the economy."”
Some activities in the informal segment are sub-contracted from formal enterprises (for example
embellishment of garments; stitching buttons, shoe soles; assembling parts); some are own
account production directly sold to consumers (including both manufacturing and services, eg
products like kites, rakhis, malas....or services like tailoring, construction, street vending); some
activities include both sub-contracting from the formal sector and own account production — eg
bidi making has a substantial home-based share and also a factory share; agarbathis (incense
sticks) are likewise largely made at home with the perfume generally added at a factory.”" There
are other activities which shift from formal to informal or vice versa depending on the status of
the economy — failure of the growth of jobs involving formal work is accompanied by an
expansion of informal work. It is well recognized that data for a comprehensive study of the
informal sector is currently very poor in India — by way of exception, two rounds of the NSSO
survey reports provide some information on home based work and its share in overall
employment for men and women; as well as other aspects.ix

While domestic markets are more significant on the whole than export markets for informal
work, some export production-linked activities are outsourced to or made available to
informal/ home based workers. In many such cases, the formal segment adds the capital content
(including branding) only. In other cases small industries that produce certain kinds of products
(including garments, leather goods, small tools, etc.) export directly without formal regulations
and procedures.” Finally, in all developing countries including India, agriculture, nomadic meat-
sellers, and fisheries are largely outside the formal net and agricultural output and consumer non-
durables including fish and meat/meat-products are significantly exported.™

Workers in the informal economy lack written contracts/assurance of work, access to social
protection, suffer from seasonality in demand, etc.”! Estimates suggest that women constitute one
third of those engaged in the informal segment and one seventh of those engaged in the formal
segment in India.*" Fluctuations in market demand and prices are immediately translated into
fluctuations in work and income. It needs emphasis that informal work as described above is not
illegal. It is simply small scale, falling below the size beyond which registration and returns
become mandatory.™

The norms of behavior within the informal economy therefore permeate the larger economy. The
success of attempts at economic regulation will depend on the extent to which there is
recognition of, and compliance within, the informal economy; a discourse on competition that
limits itself to the formal organized sector (as with Competition law in the Indian context at



present) ignores the complex interactions between formal and informal segments of the
economy. In a country where the informal economy accounts for a large part of the overall
economy it becomes necessary to examine the competitive impact of, and upon, informal, but
legal, market players. One notable recent study (the Report of the OECD Global Forum on
Competition, Competition Policy and the Informal Economy - 2009) acknowledges that there are
difficulties in applying competition law with regard to informal firms (particularly in defining
the relevant market and in computation of market shares). The Report notes that competition
from informal firms (that don’t comply with regulatory obligations) hurts formal firms in a
variety of ways, and urges competition authorities to attack the underlying causes of (low-
productivity) informality. However, the study fails to adequately differentiate and explain the
competitive effects of informal but legally-compliant individual street vendors, for example.™

The English case of Gloucester Grammar School (1410) is one of the oldest recorded authorities
for the proposition that ‘fair competition is itself no ground of action whatever damage it may
cause.”™™ Lord Lindley’s dictum in Quinn v. Leathem is worth noting in this regard:
“Competition, with all its drawbacks, not only between individuals, but between associations,
and between them and individuals, is permissible, provided nobody's rights are infringed.”""
Further, it is well settled in English law that under-selling by itself is not a wrong, where the
seller may sell some article at un-remunerative prices to attract customers, nor is it a wrong to
offer advantages to customers who will deal with a trading company to the exclusion of its

rival XVii
Economic theory and approaches to competition law

While economic theory has always been the basis of competition law, the fairly recent impetus in
Europe to adopt a ‘more economic approach’ to competition (a policy decision taken under
former Competition Commissioner Mario Monti) has led to resurgence in the analysis of the
relationship between economic theory and competition law.*™ The ‘more economic approach’
abandons the form-based approach and advocates an assessment of the legality of actions in light
of the impact of these actions on the relevant market.™ While this approach necessarily suggests
a change in the way competition law applies, it also highlights the need for clearly (re)assessing
the goals of competition law. The ‘more economic approach’ therefore enables (and requires)
clear appreciation of the informal segment and its relationship to the aims and goals of
competition law and policy. For example, the EU competition rules have a specific goal of
market integration and additionally are intended to protect ‘effective competition’ which ‘brings
benefits to consumers, such as low prices, high quality products, a wide selection of goods and
services, and innovation.”™" Clearly, the role of the informal segment in bringing about effective
competition resulting in benefits to customers would need to be explicitly recognized by any
analysis of such competition rules.



Overviews of the goals of competition policy written from an economic perspective primarily
emphasize allocative (and productive) efficiency based on welfare economics (connected with
general equilibrium theory at the theoretical level and with the Pareto criterion at the normative
level).XXii Efficient allocation would imply that the resources of an economy should be allocated
to the production of products in such a way that the Pareto criterion is fulfilled for the whole
economy.™" The Pareto criterion is satisfied when there is no possibility of increasing the well-
being of any person in the economy without reducing that of any other person. It is important to
reiterate that the concept of allocative efficiency is closely linked to general equilibrium theory

and the model of perfect competition. ™"

The link between efficient allocation and competition is represented by the first theorem of
welfare economics that asserts that market equilibria are Pareto efficient. In other words, if the
assumptions of the model of perfect competition are fulfilled by all markets (product and factor
markets), the decentralized optimizing behaviour of all agents (persons, firms) will lead to an
efficient allocation throughout the entire economy, that is, the Pareto criterion will be
automatically fulfilled without the necessity for state intervention.™" Consequently, welfare-
theoretical market failure theory is based upon the notion that any deviation from the
assumptions of perfect competition leads to allocative inefficiency of one kind or the other, and
therefore requires some correction of the allocation through economic policy.™" The
assumptions of the model of perfect competition are usually represented as: there are many
buyers and sellers of the product, the quantity of products bought by any buyer or sold by any
seller is so small relative to the total quantity traded that changes in these quantities leave market
prices unchanged, the product is homogeneous, all buyers and sellers have perfect information
and there is both free entry into and exit out of the market.*""

Competition policy, from this welfare-theoretical perspective, represents just one of a number of
economic policies that helps solve market-failure problems — competition, therefore, is viewed as
an instrument that has the sole task of effectuating allocative efficiency. In a scenario where a
conflict emerges between competitive markets and efficiency, this perspective would advocate
that a trade-off must always be made in favour of efficiency. ™"

The operation of the informal segment appears to correspond to the above-mentioned
assumptions of perfect competition to a far greater extent than the formal segment. For example,
an Asian street food market represents one of the few real-world cases where the assumptions of
a perfectly competitive market are more or less achieved. Additionally, given the supply linkages
between the informal and informal segment of the economy as highlighted earlier in the section,
the informal segment clearly contributes to achievement of the assumptions of a model of perfect
competition even when the markets in question are clearly non-segmented (for example, the
product market for fresh fruits or fresh vegetables in a particular geographic area).



The qualitative homogeneity of the product in question, of course, deserves a particularly careful
case-by-case analysis when considering markets that are constituted by both the formal and
informal segment. The informal segment and its relationship to allocative (and productive)
efficiency therefore ought to form a significant part of any analysis of competition policy and the
law from the welfare-theoretical market-failure perspective.

Other approaches focusing on dynamic efficiency (and not static allocative efficiency) suggest
that innovation and diffusion of new products and technologies are among the important results
that effective competition should bring about™™ In this tradition, theories of allocative
efficiency cannot satisfactorily analyse innovation given that innovative processes cannot simply
be treated as production processes with pre-defined inputs and outputs. This requires the
development of an economic theory that recognizes competition as a dynamic process (involving
innovation, imitation, experimentation, variation-selection, discovery, etc.) that cannot be
adequately analysed or explained by the static assumptions of the perfect competition model that
mainstream general equilibrium theory is built around.”™ For example, Hayek’s well-known
critique argues that the model of perfect competition and its knowledge assumptions erroneously
presupposes the very knowledge that is generated through the competition process.™ Clearly
then, the question of the effect and extent of trade-offs between static and dynamic efficiency
must feature prominently in discussions on competition policy.™ The nature of the informal
segment as characterized earlier suggests a high degree of innovation, imitation,
experimentation, etc. — the dabbawallahs of Mumbai (who deliver lunch boxes to office goers)
being a case in point - therefore any analysis of dynamic efficiency in a competitive economy
would be incomplete without recognition of the role and potential of the informal segment.

Yet other approaches argue that apart from increasing welfare with regard to static and dynamic
efficiency, the goal of competition policy is to specifically increase welfare through the
prevention of exploitation of market participants (especially consumers) by firms with market
power. The logic underlying this approach is that redistributions that are caused not by better
performance of market players but only through restraints of competition and through market
power should be prevented through the operation of competition law and policy.

Despite the stated position of the European Commission and the US Federal Trade Commission
in upholding the welfare of consumer when faced with firms having market power, there is an
ongoing unresolved debate on whether total-welfare standards or consumer-welfare standards
should be used as the appropriate normative criterion when evaluating competition law.*" The
use of a total-welfare standard as a normative criterion for competition law would imply that it is
not necessary to consider the distributional effects that turn a part of the former consumer surplus
into market-power profits since the only relevant consideration in a particular market is that the
sum of producer and consumer surplus (total surplus) should be maximized.”™™" In contrast, the
use of a consumer-welfare standard as a normative criterion for evaluating competition law



would focus on whether the consumer surplus is larger or smaller as a result of the operation of
the competition regulation irrespective of its impact on the surplus of the producers.™"

The informal segment’s effect on both total welfare and consumer welfare therefore requires
careful analysis in any approach that identifies the goal of competition law as preventing the
exploitation of market participants by firms with market power. In the context of India, the
informal segment caters, inter alia, to a vast population of desperately poor consumers who
simply would not be able to afford a qualitatively substitutable product sourced from the formal
segment production process. The question of consumer-welfare versus total-welfare takes on a
new dimension in the context of such demographic socio-economic realities.

We have discussed above three distinctive economic approaches to competition law and policy —
each of these emphasizes the importance of efficiency, of one kind or another, to the overall goal
of effective competition. In sharp contrast, one researcher suggests that the choice being between
two (usually) conflicting legal goals — a) ensuring freedom to compete, or b) promoting
economic and social welfare — ‘the creation and protection of the freedom to compete should
remain the purpose of competition law’. ™' Acceptance of this argument (and in light of the
formal-informal linkages described earlier) would suggest that competition law and policy would
need to create and protect the economic freedom to compete within both the informal segment
and the formal segment. This argument however is premised on the contestable assumption that
competition lawyers cannot predict or foresee future economic outcomes and therefore lacks a
sufficient normative basis of its own that would help justify its broader acceptability.

The problem with the efficiency-based approaches outlined above remains that the economic
theory involved has not yet adequately developed normative concepts that integrate the idea of
protected rights for individual people or firms into the normative welfare-theoretical efficiency
perspectives (static and/or dynamic efficiency, consumer-welfare or total-welfare concepts). The
traditional welfare-theoretical perspectives simply do not attribute any (or adequate) value to
freedom of contract, entrepreneurial freedom, fairness and justice, or specific policies promoting
gender equality, poverty alleviation, dignity of labour, etc unless they help achieve efficient
allocation, total welfare or consumer welfare ™"

A Constitutional Economics Perspective on Market Competition

Economic freedom, fairness and justice, gender-sensitivity, protection of small, medium-sized,
and family-run firms, international competitiveness of domestic firms, and economic integration
could well represent legitimate goals of competition law from a constitutional economics
perspective that takes as its ultimate normative criterion (for the rules of the market) the
preferences of citizens. ™" Such a constitutional economics approach would also imply that
different societies can come to different conclusions about the appropriate goals of competition
laws.®™ ™ In the context of India, the salient features of a constitutional economics perspective to
market competition could be ascertained through a careful examination of statutes, delegated
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legislation, executive and judicial decisions relating to competition and the informal economy
when mediated through the relevant legal meanings flowing from the Preamble, Part III (the
fundamental rights chapter), Part IV (directive principles of state policy), and other provisions of
of the Constitution of India. While a detailed analysis is not possible here, constitutional
guidance on citizen preferences relevant to competition and informality in varying governance
contexts may be sourced in provisions including the Preamble, and various articles of the
Constitution especially Articles 14, 19, 21, 38, 39, 39-A, 41, 42, 43, 43-A, 47, 48-A, 243-P to
243-72G

The underlying objectives of the Competition Act, 2002 (as amended by the Competition
(Amendment) Act, 2007) are: “keeping in view of the economic development of the country, for
the establishment of a Commission to prevent practices having adverse effect on competition, to
promote and sustain competition in markets, to protect the interests of consumers and to ensure
freedom of trade carried on by other participants in markets, in India, and for matters connected
therewith or incidental thereto.”™ Therefore, the goals of the Indian competition legislation may
be clearly identified as: 1) protecting the interests of consumers; 2) ensuring economic freedom
to trade and compete; and 3) promoting and sustaining competition in markets including through
the prevention of practices having an adverse effect on competition.Xli Clearly, these objectives
are not based purely on efficiency considerations (static efficiency and/or dynamic efficiency)
given that the interests of customers and economic freedom of market participants are also
explicitly identified as objectives of the competition legislation. The realization of these goals
would naturally require a careful examination of whether and to what extent the informal sector
promotes the interests of the customers; the extent to which the legal system promotes or stifles
the informal segment’s freedom to trade; and the nature of the relationship between the informal
segment and effective competition in relevant markets.

Given the large numbers of persons who work in the informal segment and the large volume of
trade generated through or involving informality, any inclusive, democratic and sustainable
competition policy would need to carefully analyze and accommodate the informal segment’s
overall effect on effective competition within the relevant market, the satisfaction or non-
satisfaction of consumer interests by both the formal and informal segments in the economy, and
the realization (or non-realization) of the constitutionally mandated freedom to trade in the
market (including formal and informal segments) in terms of the Competition Act, 2002.*" In
particular, any articulation of effective competition in the Indian context would necessitate an
active engagement with the informal segment’s relationship to static allocative efficiency,
dynamic innovation efficiency, and constitutional citizen preferences as discussed earlier in this
section.

The Competition Act, 2002 seeks to achieve the afore-mentioned objectives through 4 distinct
strategies. Firstly, the prohibition and voiding of “any agreement in respect of production,
supply, distribution, storage, acquisition or control of goods or provision of services, which



causes or is likely to cause an appreciable adverse effect on competition within India.”™
Second, a prohibition on the abuse of dominant position by any enterprise or group of
enterprises.Xliv Third, the regulation and voiding of combinations (satisfying certain threshold
conditions) that cause or are likely to cause “an appreciable adverse effect on competition within
the relevant market in India.”™"

Finally, Section 49 of the Competition Act provides that the Competition Commission shall (on
receiving a reference from the Central Government or the State Government) provide its opinion
on possible effect of governmental policy or any other matter on competition. Section 49 further
provides that the Commission take suitable measures for the promotion of competition advocacy,
creating awareness and imparting training on competition issues. Each of these strategies
mandated through the Competition Act, 2002 once again require a clear articulation of what
constitutes effective competition, the nature of the relationship between effective competition
and the interests of the consumers, and the nature of the relationship between effective
competition and the freedom of trade of market participants.*"!

Given the characterization of the informal segment in our economy earlier in this section, it is
indeed critical that that the informal segment feature prominently in competition discourse
revolving around effective competition, consumer interests, and the freedom of trade. At the
outset, this would of course provide competition regulators and theorists with a more accurate
determination of the relevant market when considering competition and competitive constraints.
A starting point for this analysis could proceed from identifying the informal segment’s
relationship to the three main sources of competitive constraints that firms are subject to: demand
substitutability,*™" supply substitutability, and potential competition™™
constraints is critical for a definition of the relevant market (ie the relevant product market or the
relevant geographic market) for the purposes of competition law.!

it
xlviii - each of these

The determination of relevant market, of course, remains the foundational step for preventing
anti-competitive agreements, the abuse of dominant position, combinations having an adverse
effect on competition, and for successfully pursuing the larger goals of competition advocacy.li
A clear appreciation of the role of the informal segment would enable competition regulators and
theorists to more accurately determine market share, market power, and consequently, actual or
possible market domination across the relevant market (potentially comprising both formal and
informal segments)." To take street food vending as a concrete example of informal vendors,
the relevant product market comprises small value items (typically perishable) for whom the
competition comes from petty shops rather than organized retail of the kind associated with
larger malls. In these items, contrary to widespread belief, street vendors need not necessarily be
at a competitive disadvantage vis-a-vis petty traders who function from established markets,
provided the market is otherwise well-governed and we have the rule of law. However, given
the ground realities of harassment by local police, threats of eviction from civic authorities etc
the playing field is often skewed against small vendors.



Can Competition law or policy address these concerns so that small vendors are not unfairly out-
competed by their immediate rivals- petty shop keepers?

The US contribution to the OECD Global Forum on Competition, Competition Policy and the
Informal Economy succinctly details corresponding responsibilities of the competition regulator:
“In cases in which informal market participants play a role in an antitrust market under
investigation, the role of those market participants is taken into account just as formal
participants are. Their market shares would be estimated according to the best available data
and their ability to constrain an anticompetitive rise in prices or decrease in output would be
considered. Consideration of their ability to constrain prices would, of course, need to take into
account any limitations on their competitive significance that is caused by the informal nature of
their market participation, the likelihood of market exit that might be caused by law enforcement
efforts, and the extent to which price discrimination is feasible against an infra-marginal group
of purchasers who insist on lawful products and who qualify as a distinct market.”""

Interestingly, as has been the case in Ukraine, El Paso (Texas, USA), INDECOPI in Peru and
more recently in Hialeah (Florida, USA), competition policy can also directly focus the spotlight
on anti-competitive governmental arrangements, regulations and procedures that limit entry of
the informal segment and its legitimate contributions to effective competition in the economy
(including, specifically, the contribution of street vendors to effective competition).™ Much
empirical and theoretical work needs to be done on the effect of the informal segment on both
demand-side substitutability and supply-side substitutability while determining competitive
constraints in the relevant market under consideration. Further, the effect of capital mobility
between the informal and formal segments on overall competitive constraints would be critical
for any deep analysis and articulation of effective/fair competition in relevant markets of the
economy.”

Most significantly, a clear recognition and articulation of the vision underlying competition
policy helps appreciate the relevance of the informal segment and the importance of integrating
the analysis of the informal segment into all aspects of competition law, policy and advocacy.
Therefore, a closer appreciation of the varying approaches that undergird competition theory,
policy and law requires careful re-examination in light of the socio-economic dimensions of the
informal segment of the economy, the provisions of India’s competition legislation and policy,
and the legal and constitutional milieu of the country as applicable to the informal segment. We
address this aspect in some greater detail in the succeeding and final sections of this paper.

1I. Legal situation of Street Vending

The provisions of the Competition Act, 2002 are effective notwithstanding anything inconsistent
therewith contained in any other law in force (as of 2003 when the Act came into force)."
Further, S. 62 of the Competition Act, 2002 provides that the provisions of the Act shall be in
addition to, and not in derogation of, the provisions of any other law for the time being in force
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(again, as of 2003 when the Act came into force). In this section, we further excavate the
relationship between competition law, competition policy and the informal segment by briefly
elaborating on the legal situation pertaining to one particular component of the informal segment
in the Indian economy — street vendors.

A clear appreciation of the laws pertaining to street vendors helps appreciate the nature of the
legal environment within which competition law and policy interact with the informal segment
of the economy — this in turn enables an appreciation of deeper theoretical issues concerning
culture, citizenship, commodification, consumption, public space, social movements,
constitutional fairness and so on." Consequently, the main features of a competition discourse
that effectively accommodates informality in its approach towards effective competition,
consumer interests, freedom of trade and other avowed goals of India’s national competition
policy (in light of India’s constitutional order) may be attempted.

A few general comments on street vending and attitudes thereto are in order first. Street vending
varies greatly in scale, timing, location, remuneration; it varies in terms of workforce, and types
of goods and services.""" Prima facie it is the privilege of a trader in a free country, in all matters
not contrary to law, to regulate his own mode of carrying on his trade according to his own
discretion and choice.™

Bromley’s global review of street vending provides a useful summary of the major arguments
that are frequently used to justify and to oppose the continuation and proliferation of street
vending. The eleven major arguments in support of street vending include: 1) street vendors
contribute directly to the overall level of economic activity, and to the provision of goods and
services; 2) citizens have constitutional rights to choose their occupations and to engage in
entrepreneurial activities; 3) Street vending is an actual or potential source of government tax
revenues; 4) street vending serves as a social safety-net; 5) Street vending is a laboratory for
entrepreneurship, family business and social interaction; 6) Street vending provides
entrepreneurial opportunities to people who cannot afford to buy or rent fixed premises; 7) Street
vendors greatly expand the range of places and times where goods and services can be provided,
and sometimes they also offer goods and services which are not available in off-street locations;
8) Street vendors bring life to dull streets; 9) Because of its low capital requirements and its
potential mobility, street vending is a very effective way to cater for seasonal, sporadic and
special demands; 10) Street vending offers its workers considerable flexibility in hours and
levels of activity and; 11) Street vending is a remarkable example of self-help and grass-roots
initiative.”™

In contrast, the sixteen major arguments commonly used against street vending may be
summarized as: 1) Street vendors are not evenly spread across the city. They concentrate very
heavily in a few locations, and those locations are typically the points with the highest levels of
pedestrian and vehicular congestion; 2) By contributing to vehicular and pedestrian congestion,
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street vendors may cause traffic accidents, increase the levels of vehicle-generated air pollution,
and impede the flow of police, fire, ambulance and other emergency vehicles; 3) Street vending
reduces the number of routes available to motor vehicles, it impedes door-to-door deliveries and
collections, and it may create access problems for emergency vehicles; 4) Street vendors may
block the routes of egress from crowded buildings like theaters, stadiums and department stores,
increasing the scale of the tragedy in the event of a major fire, explosion, toxic gas escape or
mass hysteria; 5) Street vendors can and often do “forestall” off-street businesses, attracting
potential purchasers as they walk into a concentration of on- and off-street business activity; 6)
Street vendors often fail to give receipts and keep accounts, to pay taxes on their earnings, and to
charge sales or value added taxes to their customers; 7) Because they can leave or relocate their
businesses more easily, street vendors have greater opportunity to swindle their customers and
avoid official regulation than vendors in fixed retail establishments; 8) Street vendors of food
and drink pose major public health problems; 9) Street vendors may be less professional,
committed and responsible than off-street vendors; 10) Street vendors often include substantial
numbers of minors; 11) A small minority of street vendors engage in such highly disreputable
and often illegal trades as ticket-touting, pimping, prostitution, and the retailing of narcotics; 12)
Street vendors contribute to the underground economy of undocumented cash transactions, not
only through their sales, but also through the bribes they are often required to pay to police and
municipal inspectors; 13) Through the activity and congestion that they generate, street vendors
provide opportunities for pickpocketing, snatch thefts and armed assaults; 14) Some pedestrians
and many motorists are disturbed, irritated and even frightened by street vendors’ solicitations;
15) Street vendors are often considered unsightly, they may generate a lot of noise with their
announcements, and they and their customers often leave garbage on the streets; 16) In orthodox
Marxist visions, street vendors are viewed as the epitome of surplus labor and underemployment,
inserting additional middlemen into marketing chains, promoting superfluous consumption, and
supporting a petty capitalist, competitive ethic.™

The significance of the different arguments varies considerably from country to country, from
city to city, and in accordance with the specific characteristics of the vendor, merchandise and
neighborhood.IXii Significantly, most of the most heated debates on street vending concern
‘conflict-zones’ of agglomeration or hyper-agglomeration (usually less than five percent of the
urban area and including the central business district, various neighbourhood and suburban
commercial centres, the major sports and entertainment centres, tourist attractions, religious
sites, monuments, etc.).™" Consequently, the relationship between each argument (whether for or
against street vending) and effective/fair/desirable competition in the relevant market deserves
careful empirical study before flexible, adaptable, experimenting, and multiple-governance
models of regulation may be put in place.*"

In the Indian context, the street vendors segment of the informal economy is addressed in the
non-binding National Policy on Urban Street Vendors, 2009.™ The policy document revises and
updates the older 2004 National Policy on Urban Street Vendors.™"' The Ministry of Housing
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and Urban Poverty Alleviation also prepared the Model Street Vendors (Protection of Livelihood
and Regulation of Street Vending) Bill in 2009.*"!

On average, street vendors are estimated at around 2 % of the population of cities.™ " In terms of
total numbers, there are an estimated 10 million or more street vendors in India (and an estimated
350,000-500,000 in New Delhi alone).™™ In general, street vendors earn very meager wages
(often below the minimum wage mandated by labour laws) — therefore, it would be accurate to
generalize that most street vendors are desperately poor relative to their counterparts in the
formal segment of the economy.™ The 2009 policy document explicitly recognizes that street
vending is a source of employment as well as a way of providing ‘affordable’ and ‘convenient’
services and commodities to a majority of the urban population.™™ Paragraph 1.7 of the 2009
Policy states: “Street vendors provide valuable services to the urban masses while eking out a
living through their own enterprise, limited resources and labour. They facilitate convenient,
efficient and cost-effective distribution of goods and services to the public. They also contribute
significantly to local economic growth and vitality of the urban economies. This Policy
recognizes that street vendors constitute an integral and legitimate part of the urban retail trade
and distribution system for daily necessities of the general public.”

In October 2010, a Division bench of the Supreme Court of India (comprised of Justice G.S.
Singhvi and Justice Asok Kumar Ganguly) in Gainda Ram v. MCD reiterated that the right to
street vending was a fundamental right protected under Article 19(1)(g) of the Constitution of
India.™" Significantly, the Supreme Court in Gainda Ram v. MCD also held that this right could
be reasonably restricted only through a law (and not through governmental/municipal schemes),
and therefore mandated that legislation be enacted by the appropriate Government by 30" June,
2011."" While no new legislation has been enacted at the time of writing, it should be noted
that this decision was the latest development in a long series of judicial pronouncements
spanning almost five decades where the Supreme Court had considered the legal status of street
vending and the precise contours of the rights implicated in the phenomenon of street vending
and its governmental regulation."™" As long back as 1954, the Supreme Court of India had held
that though all public streets and roads in in India vest with the State, the State holds them as
trustees on behalf of the public.™*

While, in general, the decisions of the Indian courts reflect a particularly thin engagement with
the numerous theoretical and constitutional issues raised by street trade and street vending, the
decision of the Madras High Court in M. A. Pal Mohammed v. R. K. Sadarangani represents a
particularly sophisticated judicial treatment of the rights (and competitive effects) of street
vendors in cities when balanced with the rights of other citizens and users of public streets.”*"!
The constitutional position, briefly summarized, seems to be that street vending is an enforceable
fundamental right under Article 19(1)(g); this right is however subject to existing or new laws
that impose “in the interests of the general public, reasonable restrictions on the exercise of the
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right” or that specify “the professional or technical qualifications necessary for practising any
profession or carrying on any occupation, trade or business.”™*""

In the absence of a comprehensive national legislation regulating street vending, the actual
restrictions on the fundamental right to street vending are found in a wide variety of municipal,
state and national laws and schemes (including police laws, health laws, food safety laws, public
order laws, town planning laws, traffic laws, etc.) that vary from municipality to municipality,
city to city, and state to state.”"™ In general, these statutes, delegated legislations, and executive
schemes do not adequately incorporate a nuanced understanding of constitutional economics,
competition law or competition policy while imposing “reasonable” restrictions on street
vending in our cities.™™

It should be noted that India is a party to several international agreements relevant to the
regulation of street vendors including the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), the Convention on the Rights of the Child (CRC),
the International Convention on Civil and Political Rights (ICCPR), the International Covenant
on Economic, Social and Cultural Rights (ICESCR), over forty two International Labour
Organization (ILO) Convention that (should) influence executive and judicial interpretation and
have an enforceable effect when there is a lacuna in the domestic law on the point.1XXX

Several studies have documented contexts (and relevant markets) which clearly indicate that
street vendors do not compete with brick-and-mortar establishments, and instead often contribute
directly to the economic value that brick-and-mortar establishments enjoy.lxm In other contexts,
street vendors could directly compete with off-street establishments in a positive way so as to
increase consumer choices and bring down anti-competitive high-prices — this is particularly true
for street vending of handicrafts, ethnic textiles, foods etc. Despite positive efforts in some cities
like Bhubaneshwar and Imphal, street vendors continue to face a number of very significant and
‘unconstitutional’ problems - these primarily include the myriad difficulties in getting a license
from corrupt or insensitive state bodies, and the constant threat of over-enthusiastically enforced,
outdated regulations that might threaten their livelihood, dignity, profitability, etc. or might
position them away from the natural markets where they would otherwise tend to be
positioned.lmii Consequently, a movement towards enabling comprehensive site-specific
overhaul of the regulatory framework, as informed by empirical realities; a correct constitutional
interpretation of the relevant regulatory framework, the Competition Act, 2002 and India’s
competition policy is very much the need of the hour.

I11.  Street Foods: Regulation, competition and constitutional economics in our cities

As Tinker’s multi-city global study compellingly demonstrates, today, street foods provide an
essential source of inexpensive, healthy and ready-to-eat food for workers of every class and
occupation.IXXXiii Bhowmik’s NASVI-commissioned study of street vending in seven Indian cities
confirms Tinker’s finding in the urban pan-Indian context.™*" Tiwari points out that the road
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environment design and nature of road traffic in Indian cities (including pedestrians, bicycles,
animal-driven carts, non-motorized rickshaws, etc) imply both that street vendors of edibles are
inevitable and that such street food serves a very real and otherwise largely un-fulfilled
demand.™

Several studies have documented that street vending directly contributes to consumer
convenience and satisfaction, overall safety, live-ability, and productivity in urban landscapes
apart from indirectly generating value through promotion of gender equality, dignity of
livelihood, amelioration of race, religion and ethnicity based discrimination, and basic
sustenance needs for a large number of desperately low-income persons (apart from college
students, white-collar workers and street food aficionados)."*"' Despite these insightful findings
on the ubiquity and value of street foods (particularly in natural markets such as the railway
station, large hospitals, open recreation grounds, etc.), there have been almost no focused studies
of the competitive market impacts of street food in specific or general contexts. One notable
situation-specific example of special interest that evidences a nuanced multi-dimensional
approach is El Paso (Texas, USA) where city officials passed a new ordinance on April 26, 2011
eliminating protectionist regulations against mobile street food vendors in response to a federal
civil rights lawsuit (Castaneda v. City of El Paso) that challenged the city’s mobile vending
restrictions on grounds (inter alia) of serving the sole purpose of ‘protecting favoured businesses
from competition.’

Generalising, one may state that in Indian cities, street food vendors do provide a very useful
competitive influence on non-street retail food enterprises in several product and geographic
markets (including snacks, chaats, ice-cream, etc. and including the entire gamut of food options
in low-income neighbourhoods), apart from directly contributing to effective competition within
the informal food segment by reducing prices and increasing choices.

James Scott's classic Seeing Like a State — How Certain Schemes to Improve the Human
Condition Have Failed analyzes diverse failures in high-modern, authoritarian state planning —
collectivization in Russia, the building of Brasilia, compulsory ujamaa villages in Tanzania, Le
Corbusier's grand  vision of urban order, Lenin's Russia, etc. — and concludes that
“[c]ollectivized command economies virtually everywhere have limped along thanks to the often
desperate improvisation of an informal economy wholly outside its schemata.”™ ™ Scott
cautions against relying on the case against high modernism to blindly rush to an ostensibly
optimal invisible hand scenario of markets (as opposed to centralized economies) by pointing out
that the “market is itself an instituted, formal system of coordination, despite the elbow room that
it provides to its participants, and it is therefore similarly dependent on a larger system of social
relations which its own calculus does not acknowledge and which it can neither create nor
maintain.” The larger system of social relations that Scott mentions refers to elements of contract
and property law, the state's coercive power to enforce these laws, and “antecedent patterns and
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norms of social trust, community, and cooperation, without which market exchange is
inconceivable.”

In all modern cities, the nonconforming informal practice is an indispensable condition for
formal order. In all modern nation states, the economy is  “a subsystem of a finite and
nongrowing eco-system,” whose carrying capacity and interactions it must respect as a condition
of its persistence. This fragile, often invisibilized, relationship between the street economy
and the eco-system suffers the most when state activities and state officials insist on treating
people on the streets according to high modernism influenced schemata (the economic plan, city
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plan, development plan, city map, survey map, zonal map, record of ownership, kiosk license,
market vending license, fixed cart license, zone management plan, classification of religion or
caste or ethnicity, arrest record, map of political boundaries, etc. constitute the synoptic data that
the state uses for its miniaturized legibility and simplification schemata of the city streets) that
does not reflect constitutional realities or constitutional economics informed by well-developed
competition law and policy.

Legal systems around the world presume or explicitly guarantee the legal subject's access to
food.™ ™ Similarly, at the transnational and international levels, treaty obligations, customary
law, and other authoritative sources of law also recognize the every individual's access to
suitable and adequate food as part of a legally recognized interest such as dignity, self-
determination, personhood, equal treatment, market fairness, etc.* The correlative state duty to
ensure that local, regional and national policies effectively realize access to food and choice at all
levels of societal system planning, is not adequately discussed in the literature. This silence on
the nature and extent of the state's affirmative duty to integrate access to adequate and suitable
food into its planning and governance creates a host of complex problems in rapidly expanding,
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heterogeneous, multi-cultural, urban contexts.

Most importantly, private efforts at generating access to food in public spaces remain cast in
ethical ambiguity, given the uncertainty on whether and to what extent the state is obligated to
make accessible food for all. This constitutional grey area also encourages unwarranted legal and
moral assumptions that street food as a phenomenon is 'not good', 'illegal', not valuable', 'a
nuisance' and/or 'unaesthetic'. Site-specific factors such as consumer purchasing power, overall
food security, employment levels and patterns, market dynamics, population pressure, city
carrying capacity, transportation efficiency, and societal mores that vary from street to street and
city to city add further complexity to the effort of agreeing on generalised norms, rules,
principles or policies relevant to the urban ubiquity of street food.

Cities across the world have had a long history of continually evicting and harassing street food
vendors. Antiquated ill-informed municipal laws, centralized authoritarian economic policies,
corrupt city administrators and regulators, violent and unaccountable police, a desperately poor
urban population, and a growingly insensitive and uninterested middle class all contribute to a
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usually sorry tale of overall realized justice on the streets and in the courts of many modern cities
in the developing and the developed world.*" The Institute for Justice's excellent June 2011
monograph Streets of Dreams — How Cities Can Create Economic Opportunity by Knocking
Down Protectionist Barriers to Street Vending captures this apparently paradoxical situation well
with its opening lines: “For as long as there have been American cities, there have been street
vendors — and regulations intended to limit their opportunities to vend.” It is this paradoxical
reality that forms the focus of this final section. The narratives of the economies of food and
hunger in our city streets provide a particularly compelling account of the legal, political and
moral violence asserted in the name of the city and its residents in many democratic
constitutional orders. "

Street foods may be viewed as “compossible” (to borrow a term from Leibniz) with, and not
competitive to, other legally and normatively recognized or authoritative desires in cities,
nations and supra-national institutions. Street foods meet a felt need of the communities they
serve. And to that extent need to be assured of a level-playing field, if not outrightly protected
on grounds of livelihood and welfare concerns. Health, safety and nutrition related concerns of
street food can be easily enough tackled through the active sensitive engagement of the health
and municipality officials with street food vendors, civil society organizations, and educators in
deliberative communicative process.* The perspective of constitutional economics sketched
earlier in this paper proves useful in realigning our economic development models keeping in
mind the empirical realities of the entrepreneurs in our midst, our constitutional order, and the
real demands of our customers as citizens.

UN-HABITAT declarations on urban settlements commit states to cooperating not destabilizing
The picture in legal practice relating to street food

or harassing existing informal structures.™"

vending across most cities surveyed in India is far from encouraging. We need to focus attention
on simplifying the laws applicable to street food; the promotion of street food micro-enterprise
through economic incentives, urban planning, legal and moral outlooks, and community-
neighbourhood norms; the need for narrowly-tailored laws regulating health, safety, nutrition and
hygiene; and a holistic and revitalised recognition of the enormous value that street food brings
to our cities and lives.*"

In conclusion,

Policy prescriptions that will effectively respond to the reality of a large urban street vending
sector, in rapidly-expanding, high-population, economically heterogeneous, constitutionally
competitive, urban centres in developing countries (like India) with site-specific spatial, transport
and cultural/aesthetic geographies, and where street vending has been long prevalent are
required. The goals of such law and policy realignments could be based on broad constitutional-
economic goals such as: ensuring equitable access to public space for street vending; promoting

16



economic activity and employment through street vending, and; using street vending as a tool to

advance related citywide planning goals. **"

In practice, however, the debate is confined to the choice of regulation between one that
contemplates a licensing model, where licenses are provided to select vendors, and a system of
open registration, in which any potential vendor may register with the local authority and get into
business. The relative effects of these two models are best understood from the perspective of the
theory of monopolistic competition since street vendor markets, typically, are characterised by
the following attributes:

e There are multiple consumers and producers, with none being a monopoly.

e There is some amount of product differentiation, in that consumers perceive non-price
differences between different goods offered.

e There is little or no barrier to entry and exit.

e Producers may exert some control over price.

e There is imperfect information about price and quality (both among consumers and
producers).

Economic theory says if vendors in a particular neighbourhood are either inefficient (providing
low quality goods at high prices) or are overcharging consumers (high profit margins), then there
is an incentive for other vendors to locate in that neighbourhood and share in the profits. If entry
is easy and relatively costless, then other vendors do in fact enter the market. The consequence is
that inefficient vendors are squeezed out of business or forced to improve, and the profit margins
reduce. Importantly, whether such large scale entry happens or not, the potential threat of it
forces existing vendors to behave competitively.

The number of vendors that the market supports in equilibrium depends, of course, on a number
of factors. For example, the more differentiated the market (i.e. the more the difference between
the different goods on offer), the fewer the firms that exist in equilibrium. Also, more obviously,
the greater the fixed costs of business, or the cost of entry, the fewer the firms that finally
operate. Street vending, with its low fixed costs and low direct costs of entry, is particularly
vulnerable to entry, which has the effect, as argued, of keeping prices and profit margins down.

At the moment, however, this is not the case. Street vendors operate in an environment of de
facto protected markets. Licenses are limited and difficult to acquire, causing serious barriers to
entry. Existing vendors thus have a protected business. Moreover, although incumbent vendors
may have to pay protection money to the police, putting pressure on their margins, these
payments also ensure that competitors are driven away or forced to shut down, usually by the
police itself. Thus, incumbent vendors have little external threat.
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However, though their business is ‘protected’, this condition is hardly to street vendors’
advantage. There is a high price they have to pay for the ‘right’ to conduct their business. Also,
the consumer suffers from a lack of options.

The current licensing system, therefore, creates artificial shortages in supply, with negative
effects on price and consumer welfare. Moreover, the limited supply of vendors makes them
prone to price manipulation. It is observed in many instances that neighbouring shops / hawkers
exhibit cartel behaviour, by agreeing on prices for certain goods that are often at a level above
competitive pricing. Thus the same products might have different prices in different
neighbourhoods, but within a neighbourhood all shops sell that product at the same price.

Moving to a system to open registration would lower the cost of entry but could lead to an
increase in the number of street vendors with implications for urban zoning laws and town
planning.
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Kaplow and S Shavell, Fairness versus Welfare (2002); LA Kornhauser, “Preference, Well-being and
Morality in Social Decisions”, (2002) 32 J Leg Stud 303; J Waldron, “Locating Distribution”, (2003) 32 J
Leg Stud 277.

Vil See G Brennan and JM Buchanan, The Reason of Rules — Constitutional Political Economy (1985);
JM Buchanan, The Constitution of Economic Policy (1986) 77 Am Econ Rev 243; V Vanberg, “Markets
and Regulation: On the Contrast between Free-Market Liberalism and Constitutional Liberalism”, (1999)
10 Const Pol Econ 219; V Vanberg, “Market and State: the Perspective of Constitutional Political
Economy” (2005) 1 J Inst Econ 23, as cited from Wolfgang Kerber, “Should competition law promote
efficiency? Some reflections of an economist on the normative foundations of competition law”, in Josef
Drexel et al, Economic Theory and Competition Law, 2009 pp. 108 — 120.

XX K erber, at p. 119.

* Statement of Objects and Reasons, Competition Act, 2002. See also Section 18 of the Competition Act,
2002 that enumerates the duties of the Competition Commission in a similar language.

' The National Competition Policy “aims to achieve highest sustainable levels of economic growth,
entrepreneurship, employment, higher standards of living for citizens, protect economic rights for just,
equitable, inclusive and sustainable economic and social development, promote economic democracy,
and support good governance by restricting rent seeking practices.” See Paragraph 4.1, draft National
Competition Policy 2011, Ministry of Corporate Affairs, GOI, 2011. The National Competition Policy
(expected to be formally released in March 2011) is currently undergoing consideration from a wide
variety of stakeholders. See also the recommendations made by the Planning Commission, under the XI
Five-Year Plan: Policy Document: “Inclusive Growth”, (Chapter XI) towards a competition policy, which
was adopted by the National Development Council (NDC) in December, 2007

*lil «\Whereas, Competition Policy provides guidance for government entities for use in analysing policies,
laws, and regulations that affect market activity and help achieve national strategic objectives such as
attaining highest sustainable levels of economic growth with inclusion, improving investment climate and
attracting investment, generating entrepreneurship and employment, checking inflationary forces,
promoting economic democracy, protecting economic rights of citizens for just, equitable, inclusive and
sustainable economic and social development and supporting good governance by restricting rent
seeking practices, competition law sets forth binding prohibitions of anti-competitive conducts. It would
be seen that a competition law is a regulatory instrument to check the prevalence of anti-competitive
practices whereas a competition policy is a proactive and positive effort to build competition culture in
an economy. To strengthen the forces of competition in the market, both competition law and competition
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policy are required - the two complement each other. The competition law prohibits and penalises anti-
competitive practices by enterprises functioning in the market i.e. addresses market failures whereas
competition policy seeks to correct the anti-competitive outcomes of various government policies and
laws, and help in development of competitive markets.” See Paragraph 2.5, draft National Competition
Policy 2011, Ministry of Corporate Affairs, GOI, 2011.

leii Section 3, Competition Act, 2002.

IV Section 4, Competition Act, 2002. S. 4(2) states: “There shall be an abuse of dominant position [under
sub-section (1), if an enterprise or a group] —-

(a) directly or indirectly, imposes unfair or discriminatory—

(1) condition in purchase or sale of goods or service; or

(i1) price in purchase or sale (including predatory price) of goods or service.

Explanation.— For the purposes of this clause, the unfair or discriminatory condition in purchase or sale
of goods or service referred to in sub-clause (i) and unfair or discriminatory price in purchase or sale of
goods (including predatory price) or service referred to in sub-clause (ii) shall not include such
discriminatory condition or price which may be adopted to meet the competition; or

(b) limits or restricts—

(i) production of goods or provision of services or market therefor; or

(i1) technical or scientific development relating to goods or services to the prejudice of consumers; or

(c) indulges in practice or practices resulting in denial of market access in any manner; or

(d) makes conclusion of contracts subject to acceptance by other parties of supplementary obligations
which, by their nature or according to commercial usage, have no connection with the subject of such
contracts; or

(e) uses its dominant position in one relevant market to enter into, or protect, other relevant market.
Explanation.—For the purposes of this section, the expression—

(a) "dominant position" means a position of strength, enjoyed by an enterprise, in the

relevant market, in India, which enables it to—

(i) operate independently of competitive forces prevailing in the relevant market; or

(i1) affect its competitors or consumers or the relevant market in its favour.

(b) "predatory price" means the sale of goods or provision of services, at a price which is below the cost,
as may be determined by regulations, of production of the goods or provision of services, with a view to
reduce competition or eliminate the competitors.

(c)“group” shall have the same meaning as assigned to it in clause (b) of the Explanation to section 5.”
le_Sections 5 and Section 6, Competition Act, 2002.

*M «|mportantly, competition is not automatic, and requires to be promoted, protected and nurtured
through appropriate regulatory mechanism, by minimising market restrictions and distortions and access
to related productive inputs as markets, capital, technology, infrastructure services, human capital etc.”
See Paragraph 2.2, draft National Competition Policy 2011, Ministry of Corporate Affairs, GOIL, 2011.

*Mi «The assessment of demand substitution entails a determination of the range of products which are
viewed as substitutes by the consumer.... Conceptually, this approach means that, starting from the type
of products that the undertakings involved sell and the area in which they sell them, additional products
and areas will be included in, or excluded from, the market definition depending on whether the
competition from these products and areas affect or restrain sufficiently the pricing of the parties’
products in the short term.....The question to be answered is whether the parties’ customers would switch
to readily available substitutes or to suppliers located elsewhere in response to a hypothetical small (in
the range 5% to 10%) but permanent relative price increase in the products and areas being considered.
If substitution were enough to make the price increase unprofitable because of the resulting loss of sales,
additional substitutes and areas are included in the relevant market. This would be done until the set of
products and geographical areas is such that small, permanent increases in relative prices would be
profitable.” See Paragraphs 13, 15, 16 & 17 of Commission Notice on the definition of relevant market
for the purposes of Community competition law (97/C 372/03), OJ C 372, 9.12.1997, p.5.
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*Mii-«gunply-side substitutability may also be taken into account when defining markets in those
[situations] in which its effects are equivalent to those of demand substitution in terms of effectiveness
and immediacy. This means that suppliers are able to switch production to the relevant products and
market them in the short term without incurring significant additional costs or risks in response to small
and permanent changes in relative prices. When these conditions are met, the additional production that
is put on the market will have a disciplinary effect on the competitive behaviour of the companies
involved. Such an impact in terms of effectiveness and immediacy is equivalent to the demand substitution
effect......These situations typically arise when companies market a wide range of qualities or grades of
one product; even if, for a given final customer or group of consumers, the different qualities will be
grouped into one product market, provided that most of the suppliers are able to offer and sell the various
qualities immediately and without the significant increases in cost...In such cases, the relevant product
market will encompass all products that are substitutable in demand and supply, and the current sales of
those products will be aggregated so as to give the total value or volume of the market. The same
reasoning may lead to group different geographic areas.” See Paragraphs 20 and 21, Commission Notice
on the definition of relevant market for the purposes of Community competition law (97/C 372/03), OJ C
372,9.12.1997, p.5.

X «The third source of competitive constraint, potential competition, is not taken into account when
defining markets, since the conditions under which potential competition will actually represent an
effective competitive constraint depend on the analysis of specific factors and circumstances related to the
conditions of entry. If required, this analysis is only carried out at a subsequent stage, in general once the
position of the companies involved in the relevant market has already been ascertained, and when such
position gives rise to concerns from a competition point of view.” See Paragraph 24, Commission Notice
on the definition of relevant market for the purposes of Community competition law (97/C 372/03), OJ C
372,9.12.1997, p.5.

'S. 2 (r) of the Competition Act, 2002 defines relevant market as “the market which may be determined
by the Commission with reference to the relevant product market or the relevant geographic market or
with reference to both the markets.” S. 2(s) defines a relevant geographic market as ““a market comprising
the area in which the conditions of competition for supply of goods or provision of services or demand of
goods or services are distinctly homogenous and can be distinguished from the conditions prevailing in
the neighbouring areas.” S. 2 (t) defines a relevant product market as “a market comprising all those
products or services which are regarded as interchangeable or substitutable by the consumer, by reason
of characteristics of the products or services, their prices and intended use.”

" JM Clark characterizes the purpose of market determination as central to modern competition theory
given that the basic requirement for workable competition is the rivalry between suppliers manifesting in
presenting the consumer the most attractive offer for “the same product”. It is this rivalry that should be
the starting point for defining the relevant product market. See JM Clarke, “Towards a Concept of
Workable Competition”, Proceedings of the American Economic Association, American Economic
Review, Bd. 30 (194), pp. 241, 243; See also Franz Jurgen Sacker, The Concept of the Relevant Product
Market — between demand-side substitutability and supply-side substitutability in competition law, 2008.
it «“Market definition is a tool to identify and define the boundaries of competition between firms. It serves
to establish the framework within which competition policy is applied by the Commission. The main
purpose of market definition is to identify in a systematic way the competitive constraints that the
undertakings involved face. The objective of defining a market in both its product and geographic
dimensions is to identify those actual competitors of the undertakings involved that are capable of
constraining those undertakings’ behavior and of preventing them from behaving independently of
effective competitive pressure. It is from this perspective that the market definition makes it possible inter
alia to calculate market shares that would convey meaningful information regarding market power for
the purposes of assessing dominance or for the purposes of applying Article 81.” See Paragraph 2,
Commission Notice on the definition of relevant market for the purposes of Community competition law
(97/C 372/03), OJ C 372, 9.12.1997, p.5.
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il Report of the OECD Global Forum on Competition, Competition Policy and the Informal Economy —
2009, pp. 103-104.

iv«« ..competition agencies may be among those within government who institutionally appreciate the
importance of applying a cost-benefit analysis to regulation. They may thus be well positioned to assist
legislators and regulators to develop an approach to regulation informed by an understanding of how
their actions can create or destroy incentives for entrepreneurs to participate in the formal economy. In
some cases, the competition agency may be the only government institution with the expertise, interest,
and resources to balance the costs and benefits of regulation and to advocate publicly for the removal of
regulations that prevent entrepreneurs from entering the market.” See Report of the OECD Global Forum
on Competition, Competition Policy and the Informal Economy — 2009, pp. 105, 249; Castaneda v. City
of El Paso - El Paso Mobile Food Vendors Challenge City’s Effort to Run Them Out of Town, available
at http://www.ij.org/about/3648; Membreno v. City of Hialeah - Vindicating the Right to Earn an Honest
Living Under the Florida Constitution, available at http://www.ij.org/about/4088.

" For an initial effort that addresses this question to some degree, see S Marjit and S Kar, The Outsiders —
Economic Reform and Informal Labour in a Developing Economy, 2011, p. 64.

™S, 60, Competition Act, 2002.

Mi «[S]treet vending as a lens through which to explore several theoretical issues: 1) the ways in which
culture-power-difference are mutually shaped and reconfigured in the public sphere; 2) how shifting from
political-economy analyses to cultural politics analysis within the context of governance yields insights
into activism and emerging conceptualizations of public space and citizenship; 3) the questioning of
commodified cultural identities that go beyond simple touristic consumption practices; and 4) a clearer
understanding how street vendors participate in social movements that are part of larger transnational
political and economic forces.” See Street Economies, Politics, and Social Movements in the Urban
Global South, Advanced Seminar, March 13-17, 2011, available at
http://sarweb.org/?advanced seminar street economies

Vit «Qyer the centuries and across the world, street vending has been practiced in many different ways.
Most vendors sell goods, but some sell services, and some sell a mixture of the two. Some vendors are
fixed in one location, using a kiosk or a heavy stall which remains in the same location for months or
even years and is locked up and left under the supervision of a watchman when not in use. Others use
heavy mobile stalls which are pushed from a storehouse into the sales position at the beginning of the
working day, and pushed back at the end. Still others are fixed in location, but simply lay their
merchandise out on the ground or on a sheet of cloth or plastic. Truly mobile vendors may push stalls on
wheels, carry their merchandise on their persons, or operate a stall off a cart, a tricycle, or a motor
vehicle. Some mobile vendors sell to passers-by, some do door-to-door delivery, and still others hawk
from building to building.... Street vending may be practiced full-time, part-time, seasonally or
occasionally. It can be fixed, occasionally mobile, or almost continuously mobile, and it can go on at any
or all times of the day and night. The firms involved can range from one-person micro-enterprises,
through numerous forms of partnership and family business, up to franchisees, pieceworkers and
wageworkers of larger off-street businesses. Some street vendors are branch operations of off-street
stores, sometimes right outside the store, at other times some distance away. Other street vendors create
their own branch operations, dividing their merchandise and sending some of it with a relative, partner
or employee to sell at another location......... Most street operations are much smaller in scale than fixed
stores or supermarkets in off-street locations, but a few are quite substantial, ranging from truck-borne
mobile stores, to big fixed stalls and kiosks in strategic high-demand locations. The income distribution of
street vendors is highly skewed, with a few making quite high incomes, comparable to those of successful
storekeepers and career professionals, and most making relatively low incomes, comparable to those of
unskilled manual laborers.” See Ray Bromley, Street Vending and Public Policy: A Global Review,
International Journal of Sociology and Social Policy, Vol. 20, No. 1/ 2, 2000, pp. 2-3.

"™ Hilton v. Eckersley, (1855) 6 E & B 47, 74, 75, cited in, R & D, Law of Torts, 25th Edn., rep. 2009, p.
94. This is also the position under Article 19(1)(g) read with Article 19(6) of the Constitution of India.
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X See Ray Bromley, Street Vending and Public Policy: A Global Review, International Journal of
Sociology and Social Policy, Vol. 20, No. 1/2, 2000, pp. 5-6.

X' See Ray Bromley, Street Vending and Public Policy: A Global Review, International Journal of
Sociology and Social Policy, Vol. 20, No. 1/ 2, 2000, pp. 9-10.

™1 pid. Bromley, at p. 5.

i Ibid., Bromley at pp. 15 — 16.

XV See generally Bromley, Ray.1978. “Organization, Regulation and Exploitation in the So-called ‘Urban
Informal Sector’: The Street Traders of Cali, Colombia.” World Development 6:1161-71; Cross, John C.
1998. Informal Politics: Street Vendors and the State in Mexico City. Stanford: Stanford University Press;
Illy, Hans F. 1986. “Regulation and Evasion: Street-vendors in Manila.” Policy Sciences 19:61-81;
McGee, T. G. and Y. M. Yeung. 1977. Hawkers in Southeast Asian Cities: Planning for the Bazaar
Economy. Ottawa: International Development Research Centre.

™ Ministry of Housing and Urban Poverty Alleviation, National Policy on Urban Street Vendors 2009,
New Delhi, India, 2009, GOI. For a recent overview of this policy and the ongoing story of its
implementation across Indian states and cities, see Shalini Sinha and Sally Roever, India’s National
Policy on Urban Street Vendors, Urban Policies Briefing Note. 4, WIEGO, April 2011.

™ Ministry of Housing and Urban Poverty Alleviation, National Policy on Urban Street Vendors 2004,
New Delhi, India, 2004, GOI. While both policy documents recognize the importance of national
markets, and explicitly state that street vending provides meaningful employment and valuable products
and services to a wide range of persons, the 2009 policy documents marks several advancements over the
older 2004 policy. While the 2004 policy considers spatial planning norms strictly in terms of vending
zones and non-vending zones, the 2009 policy advocates free-vending zones, restricted-vending zones,
and no-vending zones. Second, the 2009 policy clarifies the three different types of street vendors
(stationary, peripatetic, and mobile), and provides much needed detail and clarity as regards policy
imperatives pertaining to peripatetic and mobile vendors. Third, the 2009 policy introduces much-needed
clarity on the principles for determining quantitative norms for street vendors through the introduction of
the “holding capacity” terminology. Fourth, while the 2004 policy was decidedly unclear on licensing and
its relation to vendor registration, the 2009 policy clarifies that licensing pertains to site/space allotment
for stationary vendors whereas registration applies to all kinds of vendors. Fifth, the 2009 policy greatly
clarifies the provisions in the 2004 policy as regards the composition, duties and functions of the Town
Vending Committees. Finally, the 2009 policy clarifies the uncertainty relating to ‘planning authority’
terminology in the 2004 policy through the use of the carefully defined term ‘local authorities’. Apart
from these changes, the 2009 policy considerably improves upon the 2004 policy on a number of related
other areas: provision of civic facilities, registration procedures, registration fees, collection of revenue,
eviction, relocation, confiscation, organization of vendors, participative processes, public health and
hygiene, self-regulation, credit and insurance, rehabilitation of child vendors, education and skill
development, housing, social security, monitoring and review, dispute settlement, and capacity building,
™ Generally speaking, this Model Bill is not as explicit as the 2009 Policy in recognizing the inherent
and instrumental value of street vending.

i Ministry of Housing and Urban Poverty Alleviation, National Policy on Urban Street Vendors 2009,
New Delhi, India, 2009, GOI, Paragraph 1.1.

XX Sharit Bhowmik, Street Vendors in Asia: A Review, Econ. & Pol. Wkly, May-June 2005, at p. 2256;
Transnational Development Clinic — Jerome N. Frank Legal Services Organization, Working Paper —
Developing National Street Vendor Legislation in India: A Comparative Study of Street Vending
Regulation, Yale Law School, January 2011, p. 7.

™ See TISS-YUVA survey; Sharit K Bhowmik, Hawkers and the Urban Informal Sector — A Study of
Street Vending in Seven Cities, SEWA, 2000.

¥4 paragraphs 1.1 and 1.4, 2009 National Policy.

™4 Gainda Ram v. MCD, (2010) 10 SCC 175, at paragraph 77. The fundamental right of street vendors
to carry on business on public streets under Article 19(1)(g) of the Constitution of India had been
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articulated by the Supreme Court in earlier decisions including Saudan Singh v. NDMC, (1992) 2 SCC
458; Sodan Singh v. New Delhi Municipal Committee, (1989) 4 SCC 155; Bombay Hawkers Union v.
Bombay Municipal Corporation, (1985) 3 SCC 545; Olga Tellis v. Bombay Municipal Corporation,
(1985) 3 SCC 545.

™ Gainda Ram v. MCD, (2010) 10 SCC 175, at paragraphs 77, 78.

v gee Pyare Lal v. New Delhi Municipal Committee, AIR 1968 SC 133; Olga Tellis v. Bombay
Municipal Corporation, (1985) 3 SCC 545; Bombay Hawkers Union v. Bombay Municipal Corporation,
(1985) 3 SCC 545; MCD v. Gurnam Kaur, (1989) 1 SCC 101; Sodan Singh v. New Delhi Municipal
Committee, (1989) 4 SCC 155; Saudan Singh v. NDMC, (1992) 2 SCC 458; Ahmedabad Municipal
Corporation v. Nawab Khan, (1996) 11 SCC 123; Gainda Ram v. MCD, (1998) 1 SCC 188; Romesh
Chander v. Imtiaz Khan, (1998) 4 SCC 760; Sarojini Nagar Market Shopkeepers Assoc. v. NDMC,
(2000); Navi Mumbai Municipal Corporation v. Navi Mumbai Hawkers and Workers Union, (2002) 10
SCC 369; Maharashtra Ekta Hawkers Union v. Municipal Corporation, Greater Mumbai, AIR 2004 SC
416; Sudhir Madan v. MCD, (2007) 7 SCR 1; Patri Vyapar Mandal Delhi v. MCD Town Hall, (2009) 12
SCC 475. The decisions have recognized that subject to reasonable restrictions vendors should be allowed
to vend where they are most useful to consumers — what has been described as ‘natural markets’ or a
‘natural propensity of street vendors to locate in various places at particular times’ in the literature
relating to street vendors and the 2009 National Policy.

v saghir Ahmad v. State of UP, AIR 1954 SC 728, which referred to and approved the law on this point
as contained in an earlier decision of the Madras High Court in G. S. S. Motor Service v. State of Madras,
19521 2 M. L. J. 894. The law on this point as recognized in Saghir Ahmad v. State of UP was
subsequently relied upon by Justice Sharma of the Supreme Court in Sodan Singh v. New Delhi
Municipal Committee, (1989) 4 SCC 155.

PV ATR 1984 Mad. 32. It is worthwhile to here quote at length Paragraph 30 of Justice Sathidev’s
judgment: “It is claimed by shop-owners that this trade is a public nuisance. Hawker trade, so long as it
is regulated in a proper manner by concerned public authorities, could never be a public nuisance.
Rather, general public by and large, are not only attracted by this type of trade, but look forward to it for
more than one reason. Shorn of mounting overheads which assume alarming proportions when goods are
sold in sophisticated shops, the same type of goods are sold for reasonable prices with less percentage of
profit. Even traders and manufacturers look to hawker trade to dispose of their accumulated stocks,
which they cannot sell, because either the design is not in vogue or the demand for such type of goods no
longer exists, or due to rejection of goods by foreign buyers they could not be exported but still of good
quality etc. Furthermore, when vegetables, fruits, flowers are required, general public invariably look
forward to a hawker rather than go in for such stuff in shops, which are unreasonably expensive. The
economic conditions of people is such, that they look forward to hawkers, who along could sell for lesser
price, the type of goods carrying a quality which would suffice their needs and aspirations. Quite often
the shop owner, before whose shop the hawker is trading depends on him for clearance of his
accumulated stock, for a small margin he may earn. Even a shop owner who complains about the
existence of hawkers, as he returns home buys his other household requirements from these hawkers. In
many leading cities in the world on certain days in a week, the vehicular traffic in the earmarked street is
prohibited, and hawkers congregate, and public in large numbers gather to buy their requirements.
Hence it is not as if this type of trade is found only in India. It could never be characterised as an illegal
or unethical trade. Mainly because public authorities have failed to regulate their locations, it has
resulted in a grievance being made by shop-owners, as if it is a trade that should be excluded. If
regulatory measures are introduced, bearing in mind the requirements of the public of free access, public
hygiene, public safety and the like, they can also prosper and the general public thereby benefited. If
specific plots are allotted and they are confined to those portions, there could be no conceivable objection
for such a lawful trade to be carried out, particularly when it would provide an honest livelihood for
those who have meagre capital but have a keen desire to carry on a trade. Once regulatory measures are
introduced, it could never be a public nuisance.” This insightful decision has been referred to in Sodan
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Singh v. New Delhi Municipal Committee, where the Supreme Court of India similarly held that “if
properly regulated according to the exigency of the circumstances, the small traders on the side-walks
can considerably add to the comfort and convenience of the general public, by making available ordinary
articles of everyday use for a comparatively lesser price. An ordinary person, not very affluent, while
hurrying towards his home after a day’s work can pick up these articles without going out of his way to
find a regular market. The right to carry on trade or business mentioned in Article 19(1)g of the
Constitution, on street pavements, if properly regulated cannot be denied on the ground that the streets
are meant exclusively for passing or re-passing and no other use.” See (1989) 4 SCC 155.

it Article 19(6), Constitution of India. It is important to note that the “professional or technical
qualifications necessary” for “carrying on any occupation, trade or business” will also have to satisfy the
requirements of ‘reasonableness’ as developed in Indian constitutional jurisprudence.

M Eor an overview of the municipal, city and state level laws applicable to street vending, see Sharit K.
Bhowmik, Hawkers and the Informal Urban Sector — A Study of Street Vending in Seven Cities, NASVI,
2000. See also, Shalini Sinha and Sally Roever, India’s National Policy on Urban Street Vendors, Urban
Policies Briefing Note. 4, WIEGO, April 2011.

bix«However, there remain several residual restraints and anti-competitive effects of government
policies and laws in several segments of the economy, mostly unintended..... This Policy, when
implemented, will enable a coordinated effort to attain the full growth potential of the economy, in a
faster, inclusive and sustainable manner..... The basic premise of competition policy is that Government
should not restrict market activity any more than is necessary to achieve its social and other goals.... It
has been observed that certain policies and laws at the state level sometimes tend to artificially segment
the markets in India..... would also help to promote good governance through bringing in greater
transparency and accountability on account of available competing responses and in the avoidance of
any rent seeking practices. It would also have a positive correlation with various other strategic national
objectives..... encourage adherence to competition principles in policies, laws and procedures of the
Central Government, State Government and sub-State Authorities, with focus on greater reliance on well-
functioning markets.... Market regulation procedures, whether by public authorities, regulatory bodies or
through self-regulatory mechanism, should be rule bound, transparent, fair and non-discriminatory.....
all policies and laws should use the touchstone of competition in their formulation and
implementation..... A competition law lowers the entry barriers in the market and makes the business
environment conducive to promoting entrepreneurship. It also ought to be acknowledged that each sector
has its own set of issues and problems unique to them and efficient management of sector specific
issues/problems at a micro level is equally critical in ensuring effective competition in the market.” See
draft National Competition Policy 2011, Ministry of Corporate Affairs, GOI, 2011.

X Por greater detail on international human rights norms relevant to protection of street vendors in India,
see Transnational Development Clinic — Jerome N. Frank Legal Services Organization, Working Paper —
Developing National Street Vendor Legislation in India: A Comparative Study of Street Vending
Regulation, Yale Law School, January 2011, pp. 11-12.

Ml See for example, Manhattan’s 14th Street Vendors’ Market: Informal Street Peddlers’
Complementary Relationship with New York City’s Economy, John Gaber, Urban Anthropology, Winter
1994; Legal Responses to Sidewalk Vending: The case of Los Angeles, California, Gregg W. Kettles, in
Street Entreprencurs, edited by John Cross and Alfonso Morales, May 2007; The Value of Benefits of
Public Street Market: the Case of Maxwell Street, Alfonso Morales, Steven Balkin, Joseph Persky,
Economic Development Quarterly, November 1995.”

oodl See Abhigna AS, Different Ideas for Licensing Street Vendors — Especially in Old Indian Cities,
CCS, Working Paper No. 235, 2010; Shalini Sinha and Sally Roever, India’s National Policy on Urban
Street Vendors, Urban Policies Briefing Note. 4, WIEGO, April 2011.

ol Trene Tinker, Street Foods: Urban Food and Employment in Developing Countries, Oxford
University Press, New York, 1997, cited in, Irene Tinker, Street Foods: Traditional Microenterprise in a
Modernizing World, International Journal of Politics, Culture, and Society, Vol. 16, No. 3, Toward
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GenderEquity: Policies and Strategies (Spring, 2003), pp. 331-349. A finding from field research in Pune
(generally confirmed in the other cities studied) was that the cheapest street meals, cooked by the poorest
vendors under the worst conditions, were equally or less contaminated with bacteria than samples taken
from nearby restaurants.

i Sharit K. Bhowmik, Hawkers and the Informal Urban Sector — A Study of Street Vending in Seven
Cities, NASVI.

I“’WAGeetam Tiwari, Encroachers or service providers, SEMINAR.

ovi e generally, papers published in The Yale Law Journal, Vol. 103, No. 8, Symposium: The
Informal Economy (Jun.,1994) — particularly the arguments in George Priest, The Ambiguous Moral
Foundations of the Underground Economy; Saskia Sassen, The Informal Economy: Between New
Developments and Old Regulations; and Regina Austin, "An Honest Living": Street Vendors, Municipal
Regulation, and the Black Public Sphere.

ol Walter Scott, Seeing like a State, p. 351.

booviii - Herman E Daly, “Policies for Sustainable Development”, paper presented at the program in
Agrarian Studies, Yale University, New Haven, February 9, 1996, p. 4, cited from Scott, p. 351.

i Tndia’s forthcoming right to food legislation is a case in point.

** See for example, Declaration of the High-Level Conference on World Food Security: the Challenges of
Climate Change and Bioenergy, 2008. “We pledge our political will and our common and national
commitment to achieving food security for all and to an ongoing effort to eradicate hunger in all
countries, with an immediate view to reducing the number of undernourished people to half their present
level no later than 2015.” See Rome Declaration on World Food Security, World Food Summit, 1996.

x4 S0 long as freedom from hunger is only half achieved, so long as two-thirds of the nations have food
deficits, no citizen, no nation can afford to be satisfied. We have the ability, as members of the human
race, we have the means, we have the capacity to eliminate hunger from the face of the earth in our
lifetime. We only need the will." --President J. F. Kennedy, World Food Congress, Washington D.C.,
1963.

xi «We resolve further: To halve, by the year 2015, the proportion of the world's people whose income is
less than one dollar a day and the proportion of people who suffer from hunger and, by the same date, to
halve the proportion of people who are unable to reach or to afford safe drinking water.” --United
Nations Millennium Declaration, New York, 2000

¥ Robert Cover, Violence and the Word, Yale Law Journal.

¥ See Katie Rabinowicz and Andrea Winkler, Street Food: What a City Could Taste Like, available at
http://www.walk21.com - for a thoughtful approach to integrating street foods into urban planning in the context
of Toronto, Canada. See also | Chakravarty and C. Canet, Street foods in Calcutta, FNA/ANA 17/18, 1996
(available on FAO website).

*** See The Habitat Agenda Goals and Principles, Commitments and the Global Plan of Action.

*1 See Streets of Dreams — How Cities Can Create Economic Opportunity by Knocking Down
Protectionist Barriers to Street Vending.

i See the excellent recently released report by the Columbia University Graduate School of Architecture,
Planning and Preservation, New York City Street Vendors, 2011, available at http://www.spacesofmigration.org/.
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